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Parties have long argued over whether the filing of a class
action tolls the statute of limitations for absent class
members so that they can pursue a separate class action if
the initial action fails to be certified for any reason. Most
courts have been understandably wary of the notion that
statutory limitations periods can be extended indefinitely by a
series of absent class members filing successive (i.e.,
“stacked”) class actions until certification is achieved. Now,
the U.S. Supreme Court will examine that issue
in China Agritech, Inc. v. Resh,[1] which is slated for oral
argument on March 26, 2018.
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In 1974, in American Pipe & Construction Co. v. Utah, the
All Federal
Supreme Court held that the filing of a class action in federal
court tolls the statute of limitations “for all purported
members of the class who make timely motions to intervene
after the court has found the suit inappropriate for class
action status.”[2] In a concurrence, however, Justice Blackmun warned that the majority decision “must not be
regarded as encouragement to lawyers in a case of this kind to frame their pleadings as a class action,
intentionally, to attract and save members of the purported class who have slept on their rights.”[3]
Almost ten years later, in Crown, Cork & Seal Co. v. Parker, the Supreme Court reaffirmed the American Pipe tolling
rule and extended it to apply not only to plaintiffs who seek to intervene in the pending action, but also to wouldbe class members who file individual actions of their own.[4] Again, a concurring opinion (this one by Justice
Powell, joined by two other members of the court) cautioned that “the tolling rule of American Pipe is a generous
one, inviting abuse,” of which the courts should be wary.[5]
One of the reasons for tolling in those cases was to avoid, based on the successful operation of Federal Rule of
Civil Procedure 23, the need for thousands of absent class members to file a multiplicity of suits just to preserve
their individual claims in case the class was not certified for any reason.[6]
At t empt s t o use American Pipe t olling t o save ot herwise unt imely successive class act ions
Although the Supreme Court’s focus in American Pipe and Crown, Cork & Seal was the ability of putative class
members to intervene in the case or to file their own individual action following a denial of class certification,
some courts have permitted identical or very similar subsequent claims to be brought under Rule 23 on the
theory that American Pipe applies to successive class actions. This approach permits class counsel to assert a
new class case using a previously absent putative class member—and, if unsuccessful, another and another—
effectively “piggybacking” class actions and allowing the applicable limitations periods to be extended
indefinitely until certification can be achieved.
Most recently, in China Agritech, the Ninth Circuit held that American Pipe tolling was available to save an
otherwise untimely class action where the plaintiffs were unnamed plaintiffs in two earlier would-be class actions
against many of the same defendants based on the same underlying events.[7] Many other courts of appeal have
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rejected class action stacking efforts.[8] To resolve the conflict and clarify this issue, the Supreme Court granted
China Agritech’s petition to review the case.
Fact s and previous legal maneuvering in China Agritech
China Agritech is a securities fraud case brought under the Private Securities Litigation Reform Act (PSLRA) with
an all too common procedural history. The underlying claim was that China Agritech—a Chinese holding company
listed on the NASDAQ stock exchange, which supposedly sold fertilizers and related products to farmers in
Chinese provinces through various subsidiaries—was really a fraud. In early 2011, a market research company
issued a report to this effect, claiming that revenue was grossly inflated and that the company had no real
production in the market. Although China Agritech denied the report, an additional critical report followed, leading
NASDAQ to halt trading in the stock and to initiate delisting proceedings.
The Dean action. The first securities fraud class action (Dean) was filed in California federal court shortly after the
initial report questioning the company’s viability.[9] After making requisite notice under the PSLRA and amending
the complaint to name more plaintiffs, the Dean plaintiffs moved for class certification in January 2012. The trial
court denied the motion, concluding that, while the Rule 23(a) elements were satisfied, Rule 23(b)(3)
predominance was lacking because the plaintiffs had failed to establish fraud on the market, such that reliance
would not be presumed for the class. After the district court’s denial of class certification was affirmed on a Rule
23(f) appeal, the Dean plaintiffs settled their individual claims.
The Smyth action. In October 2012, three weeks after Dean settled, a virtually identical class case (Smyth) was
filed by a new class representative, represented by the same counsel as the Dean plaintiffs, in Delaware federal
court.[10] The case was soon transferred to California where it was deemed related to the Dean action and
assigned to the same judge that had heard Dean. The Smyth plaintiffs moved for class certification. The district
judge denied the motion, but rather than issuing a decision based on the predominance grounds cited in Dean, the
court based its denial on concerns about typicality and adequacy. In January 2014, the parties agreed to dismiss
the Smyth action with prejudice as to the named plaintiffs.
The Resh action. Some six months later, a third class action was filed by Michael Resh, an unnamed plaintiff in
both of the previous actions, now represented by different counsel.[11] The defendants moved to dismiss Resh as
time-barred under the applicable statute of limitations. The Resh plaintiffs opposed, arguing that
the Dean and Smyth actions had tolled the limitations period under American Pipe. The district court granted the
motion to dismiss, reasoning that while American Pipe permitted tolling of subsequent individual actions, the
Supreme Court had not determined that it permitted class action tolling, and that acceptance of the plaintiffs’
approach “would allow tolling to extend indefinitely as class action plaintiffs repeatedly attempt to demonstrate
suitability for class certification on the basis of different expert testimony and/or other
evidence.”[12] The Resh plaintiffs sought reconsideration, arguing that certification had been denied in
the Dean and Smyth actions because of issues with the lead plaintiffs’ suitability as class representatives, rather
than the suitability of the underlying claims for class treatment. The district court denied the motion for
reconsideration.[13] The Resh plaintiffs appealed to the Ninth Circuit Court of Appeals.
T he Nint h Circuit ’s ruling in Resh, now on review by t he Supreme Court
The Ninth Circuit reversed the dismissal. It believed the application of American Pipe and Crown, Cork & Seal to
subsequent class actions was an open question that should be resolved according to the operation of narrow
preclusion and preclusion-related principles.[14] In the Ninth’s Circuit’s view, if plaintiffs in the current class action
suit had been named plaintiffs in an earlier class action suit and an issue relating to the propriety of that class
action had been resolved against them, resulting in dismissal of the suit with prejudice, then any new effort to
bring a subsequent class action raising the same issue would be barred.[15] The Ninth Circuit reasoned that
three recent Supreme Court decisions—Shady Grove,[16] Smith,[17] and Tyson Foods[18]—each supported its
analysis.
However, although the Resh plaintiffs opposed China Agritech’s bid for Supreme Court review by arguing that
there is no circuit split—ostensibly based on Shady Grove, Smith, and two other recent court of appeals cases
that they claimed adopted the analysis contained in those Supreme Court cases [19]—the Supreme Court
granted certiorari nonetheless. This suggests possible doubt about whether Shady Grove and Smith truly are
dispositive, or at least a belief by the Supreme Court that the overall issue requires clarification.

Key issues that will likely affect the Supreme Co urt’s analysis
Whet her American Pipe t olling f or class act ions is inconsist ent wit h general equit able t olling
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requirement s
In 2017, in Cal. Pub. Emps. Ret. Sys. v. ANZ Securities, Inc., the Supreme Court held that, based on the plain
language of the Securities Act of 1933, the filing of a putative class action does not toll the statute of repose in
the securities law for an individual plaintiff’s claims.[20] Significantly, the Supreme Court held that the suspension
of limitation periods authorized by American Pipe is a form of equitable tolling, not a right granted either by
statute or Federal Rule of Civil Procedure 23.[21] This appears to undercut the stated basis of the Ninth Circuit’s
decision, which had reasoned that the availability of subsequent class actions did not depend on tolling principles
but rather on the operation of issue preclusion.
Indeed, in its merits brief to the Supreme Court, China Agritech (as well as a number of amici) emphasize the fact
that equitable tolling is a “rare remedy”[22] that requires that the plaintiffs have pursued their rights diligently as
well as a showing of some “extraordinary circumstances” that nevertheless prevented the plaintiffs from timely
filing the action.[23] China Agritech argues that extending American Pipe tolling to class cases would impermissibly
allow equitable tolling absent diligence, and that the extraordinary circumstances articulated in American Pipe to
justify tolling for individual actions do not apply to tolling for class actions.
By contrast, respondents (the Resh plaintiffs) argue that under the circumstances and existing American
Pipe jurisprudence, putative class members who rely on tolling cannot be fairly accused of sleeping on their rights
because they are entitled to rely on the class action device to protect those rights. They assert that in securities
class actions, perpetual tolling is impossible because the statute of repose serves as an absolute cutoff. In
addition, respondents argue, the Supreme Court has recognized that some tolling is necessary for Rule 23 class
actions to function and that absent such tolling, absent class members would be induced to make duplicative
individual filings that would impair judicial efficiency.
Int erplay wit h t he Rules Enabling Act
Respondents contend that a decision holding that a would-be class member’s claim would be timely if brought
individually (under the Crown, Cork & Seal holding) but time-barred if asserted under Rule 23 would violate the
Rules Enabling Act, given that Rule 23 entitles a plaintiff whose suit meets the specified criteria to pursue his
claim as a class action.[24] They point to the Supreme Court’s refusal in Shady Grove to give effect to a state law
prohibiting class actions seeking certain penalties or damages, based on that law’s tension with Rule 23.
Yet China Agritech and various supporting amici turn that argument on its head, pointing out that it is the
respondents’ requested expansion of American Pipe that would be problematic under the Rules Enabling Act,
because it would give plaintiffs different rights in a class proceeding than they would have had individually. China
Agritech argues that if a putative class member following denial of class certification failed to bring a timely
individual action or a motion to intervene, her individual claim would be denied—yet under the Ninth Circuit’s
approach, an untimely individual claim could be salvaged simply by asserting it under Rule 23, a result that cannot
be squared with the Rules Enabling Act.
Whet her Shady Grove, Tyson, and Smith are cont rolling
China Agritech maintains that Shady Grove, Tyson, and Smith have no applicability to the class action stacking
debate. None of these cases addressed equitable tolling and the sole reference to American Pipe tolling
in Smith related to the ability of a class member to file an individual action.[25] China Agritech argues that the
Ninth Circuit’s analysis of Shady Grove as requiring American Pipe tolling to extend to class actions was
incorrectly premised on the notion that all class members are automatically entitled to American Pipe tolling,
when that notion is inconsistent with the nature of equitable tolling being a rare and exceptional remedy
requiring diligent action and extraordinary circumstances.
The respondents, by contrast, continue to assert that Shady Grove and Smith are dispositive, and that the ability
of class members to rely on the initial class filing in effect satisfies both the equitable tolling requirements.

Real Wo rld Effects o f Applying American Pipe to Class Actio ns
Are concerns about class act ion st acking abuses warrant ed?
China Agritech urges the Supreme Court to hold that extending American Pipe tolling to class actions would
undermine the policies embodied in statute of limitations and result in significant potential adverse
consequences. It argues that the tolling rule embodied by the Ninth Circuit’s ruling below could extend the
statute of limitations indefinitely, tolling it every time a new class action is filed—a result that Justice Samuel Alito,
then a Third Circuit judge, found to be a concern in Yang v. Odom.[26] Such a rule could practically eviscerate
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limitation provisions in class actions, undermining the very principles of diligence, fairness to defendants, and the
avoidance of stale claims that limitation provisions are intended to foster.
The respondents characterize these concerns as overstated. They note that in Smith v. Bayer, the question of
successive class action litigation in federal court technically was not at issue, but the Supreme Court noted it as
a troublesome prospect and indicated that traditional principles of stare decisis and comity among courts should
“generally suffice” to mitigate harm to defendants.[27]
In many class cases, however, there appears to be real doubt as to the viability of such a safety net for
defendants facing class action stacking. As China Agritech points out, the district judge in this very case did not
apply comity to his own decision in the Dean Action; rather, he dismissed the Smyth Action on other grounds.
Moreover, comity is often considered to be more honored in the breach than in the observance, with district
courts often taking very different approaches on important issues.
As many courts have observed, the defense of even a single class action is expensive and time consuming. The
litigation costs are asymmetrical, especially in consumer class cases, because the named class representative
plaintiffs typically have scant documents to search and produce (and class discovery of absent class members is
rarely permitted), whereas corporate defendants have substantial repositories of electronic documents and data
that are targeted for discovery. Hence, the pressure to settle even non-meritorious successive class litigation is
both real and significant. The Resh action itself is the third virtually identical class action filed in the case,
undercutting the Ninth Circuit’s assurance that belief that “[a]ttorneys who are going to be paid on a contingency
fee basis . . . at some point will be unwilling to assume the financial risk in bringing successive suits.”[28]
Do t he sort s of concerns t hat led t o American Pipe t olling f or individuals apply t o successive
class cases?
One rationale originally articulated in support of American Pipe tolling for individuals was that not permitting such
tolling would frustrate the goal of Rule 23 to promote economy in litigation because, absent tolling, “[p]otential
class members would be induced to file protective motions to intervene or to join in the event that a class was
later found unsuitable.”[29] The implied assumption is that such individual filings would be burdensome and
potentially unworkable. In China Agritech, the respondents implicitly advance the same argument, that absent the
extension of American Pipe tolling to class actions, putative class members will file duplicative, protective class
actions to protect their interests and that this should be avoided.
Yet, as China Agritech notes, multiple class actions—often dozens upon dozens of them—already are filed fairly
routinely and may be consolidated or subjected to a multidistrict litigation proceeding. Moreover, as the U.S.
Chamber of Commerce observed in its amicus brief in the case, circuits that have resisted piggyback class
actions have not found the result to be unworkable or even experienced any marked increase in the filing of
protective class cases.
Finally, as regards judicial economy, under Federal Rule of Civil Procedure 23, the need for courts to make a
certification decision at an “early practicable time,” as well as the requirements concerning adequate class
representatives and class counsel,[30] encourages the early filing of class actions. Likewise, the PLSRA notice
requirements also are clearly intended to encourage named class representatives to come forward early.[31]

Will the Supreme Co urt split the baby?
It is possible that the Supreme Court, at least for purposes of this case, will simply hold that American Pipe tolling
is not available for a class action where class certification was denied based on the failure of the claims to
satisfy Rule 23 standards. However, two circuits, the Third and the Eighth, have developed a narrower rule. They
appear to deny American Pipetolling of class actions when the failure of the initial class action was based on a
defect relating to the suitability of the underlying claims for class treatment (i.e., predominance, superiority, or
numerosity) but permit American Pipe tolling of class actions where the denial of class certification was based on
a deficiency of the named plaintiff representatives (i.e., typicality and adequacy).[32] Indeed, China Agritech
proffers this as a secondary argument, noting that certification was denied in the Dean Action based on a
fundamental lack of predominance relating to the need to show individualized reliance, and hence that dismissal
is required even under this narrower view.[33]
Yet it is far from clear that the proffered distinction between Rule 23 deficiencies with the class representative
and Rule 23 deficiencies with the class claims is viable. Indeed, numerous courts have observed that the
commonality (common questions) and typicality requirements are integrally related,[34] as both requirements
serve as guideposts for determining whether the class claims are so interrelated with those of the named plaintiff
that the interests of the class members will be fairly and adequately protected in their absence.
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Indeed, in China Agritech, the respondents assert that the denial of class certification in the Dean Action was not
based on a ruling that the claims were unsuitable for class treatment despite the finding that predominance of
common questions was lacking; rather, they argue it was merely a result of a specific failure of proof in
the Dean plaintiffs’ expert report which was remedied in the subsequent Smyth and Resh Actions, such that
principles of comity do not apply.
Moreover, mixed-approach cases like the Eighth Circuit’s Great Plains decision and the Third
Circuit’s Yang decision do not heed the warnings of Justices Blackmun and Powell in American Pipe and Crown,
Cork & Seal about potential abuses that can arise by virtue of inviting class counsel to intentionally frame their
pleadings to attract and save putative class members for stacking purposes. Plaintiff’s counsel, for example,
may craft unnecessarily broad class definitions to preserve options for pursuing future, narrower classes if
necessary,[35]or even file claims based on inadequate class representatives who lack standing to assert some or
all of the underlying claims but who are used as placeholders to satisfy a looming statute of limitations deadline
with the aim of locating and swapping in other better class representatives later.[36] While a common response
to this concern is that the filing of the first class action puts the defendant on notice so that it is not prejudiced,
the absence of unfair surprise or prejudice is not an independent basis for invoking tolling. Rather, the absence
of prejudice is only a factor to be considered in determining whether the doctrine of equitable tolling should apply
once a factor that might justify tolling is identified.[37]

Co nclusio n
The China Agritech case has the potential to clarify a long-standing split among the circuit courts of appeals on
the propriety and wisdom of permitting class action stacking. However, as was the case with the Supreme
Court’s 2016 Spokeo opinion,[38] it is also possible that we will see a narrow decision that does not resolve the
broader questions.
We look forward to the argument on March 26th, and will report further on future developments.
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