CPSC’s Zen Magnets Mandatory Recall Reversed: A
Mixed District Court Decision Gives Zen Magnets a
New Life and the CPSC Favorable Precedent for
Mandatory Recalls
Thursday, June 14, 2018
The consumer product safety community is rarely provided
guidance by federal court decisions. On Tuesday, however,
Judge R. Brooke Jackson of the Federal District Court for the
District of Colorado issued an opinion in the never-ending
saga of Zen Magnets, LLC v. CPSC.
Ultimately, the court held that Zen Magnets’ due process
rights were violated because the company was denied a fair
and impartial tribunal in its appeal of an Administrative Law
Judge’s Initial Decision and Order. Judge Jackson remanded
the case to the Commission for a re-hearing without
Commissioner Bob Adler’s participation. The purported
violation stems from Commissioner Adler’s comments in the
course of a rulemaking for magnet sets that raised a question
of his impartiality with respect to the enforcement action
against Zen Magnets.
Zen Magnets’ Founder, Shihan Qu, was quick to announce the
victory, and it may ultimately be a victory for Zen Magnets.
However, for the most part, Judge Jackson’s decision is
actually a substantive victory for the Commission with respect
to the agency’s authority to declare products substantial
product hazards and order mandatory recalls.
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Front 1: Administrative Enforcement Adjudication
The enforcement case stems from Zen Magnets’ sale of high-powered small rare earth magnets (“SREM”). In
August 2012, the Commission filed an administrative complaint against Zen Magnets, alleging that the magnet
sets contained a product defect, creating a substantial risk of injury to the public, and sought removal of the
product from the market.
The Complaint went to a hearing before an Administrative Law Judge (ALJ) in December 2014, who held in March
2016 that the Commission had not proved the Zen Magnets products were a hazard when accompanied with
proper warnings. In light of the ALJ’s ruling, Zen Magnets could continue selling its products.
The CPSC filed an appeal, providing for a hearing on the matter before the entire Commission. The hearing was
held in June 2017, resulting in the Commission’s October 26, 2017 Final Decision and Order, overturning the ALJ’s
decision. The Commission, by a 3-1 vote (Chairman Buerkle voted to take other action), held that the magnets at
issue “present a substantial product hazard and are, therefore subject to public notification . . . and recall
measures.”
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Zen Magnets filed a complaint for injunctive relief with the Federal District Court for the District of Colorado on
November 6, 2017, which is what led to Judge Jackson’s ruling on Tuesday.
Front 2: SREM Rulemaking
At the same time it initiated an enforcement action, the Commission commenced rulemaking to establish safety
standards for magnet sets. A safety standard was finalized in October 2014 and required magnets and magnet
sets that fit completely within the CPSC’s small parts cylinder to have a flux index of 50 kG 2 mm2 or less.
Zen Magnets appealed the imposition of the rule as the sole remaining importer and distributor of these types of
products. The appeal reached the Tenth Circuit Court of Appeals, and in November 2016 a panel of judges
including current Supreme Court Justice, Neil Gorsuch, held that the Commission’s prerequisite findings to be
“incomplete and inadequately explained” to support the rule. The safety standard for magnet sets is currently
vacated and not in effect but the Democratic Commissioners voted in March of 2017 to continue the agency’s
work in this area by directing agency staff fix the deficiencies identified by the Tenth Circuit and reissue a notice
of proposed rulemaking for magnet sets “as soon as possible.”

Zen Magnets’ Arguments Befo re Judge Jackso n
Zen Magnets raised two issues before the district court with respect to CPSC’s 2017 Final Decision and Order: (1)
whether the Commission violated the Administrative Procedure Act (“APA”) by issuing a ruling that was “arbitrary
and capricious or unsupported by substantial evidence;” and (2) whether Zen Magnets was denied due process
as a result of the Commission’s alleged bias and prejudgment of the facts and law at issue.
CPSC Gains Favorable Precedent for its Mandatory Recall Authorities
While it is easy—and accurate—to view this ruling as a win for Zen Magnets, the reality for industry as a whole is
that the Commission received a favorable ruling on substantive issues that could serve as precedent for similar
enforcement actions in the future.
Zen Magnets faced an uphill battle on its APA arguments, as the Commission’s actions were reviewed under an
“arbitrary and capricious” standard, one that affords a federal agency a great deal of deference. Indeed, the
court held that the Commission did not act in an arbitrary and capricious manner, and in fact, operated within its
powers in coming to its Final Decision and Order. In relevant part, the court held that:
1. The Commission was within its power to hold that the magnet sets contained a design defect and that
warnings do not, and cannot, mitigate the risk of injury;
2. The Commission did not act in an arbitrary and capricious manner by relying upon expert testimony and
other evidence to establish that Zen’s warnings were insufficient in spite of there only being two injury
incidents involving Zen products.
3. The Commission is able to rely on foreseeable misuse of a product to substantiate a product defect;
4. The Commission was not arbitrary and capricious in declining to use NEISS data to support its position on
injury estimates while considering the information “as instructive regarding the population exposed to the
risk of injury from magnet ingestions.”
5. The Commission acted within its authority to engage in rulemaking on magnet sets while simultaneously
pursuing mandatory recalls from magnet set manufacturers (discussed in greater detail below).
The Ultimate Ruling – Commissioners Must Be Careful with Public Statements
Ultimately giving Zen Magnets new life was the court’s holding regarding its Due Process claims. The court
analyzed public statements made by Commissioners Adler, Kaye, and Robinson to determine whether they
showed that “he or she [had] prejudged the case or [had] given a reasonable appearance of having prejudged
it.”
Commissioner Robinson’s Statements:
May 2014: “High-powered magnets are responsible for horrific, long-term, and life threatening injuries in
infants and children estimated to be in the thousands . . . The CPSC exists to address such dangerous
products.”
September 2014: “the problem was that however they were marketed that these items that were being
swallowed by young children and ingested by teenagers were causing some very, very serious injuries and
even deaths.” She also stated “with that data that we had even though it made a compelling case for this
being an unreasonable risk of injury it was understated so the risk was even higher.”
Commissioner Adler’s September 2014 Statement:
\[p ag e \]

the conclusion that I reach is that if these magnet sets remain on the market irrespective of how
strong the warnings on the boxes in which they’re sold or how narrowly they are marketed to adults,
children will continue to be at risk of debilitating harm or death from this product.”
Commissioner Kaye’s Statements:
September 2014: stated his hope that Zen Magnets’ CEO’s “dreaming will continue and that inspiration will
strike again . . . but in a way that can endure.”
March 2016: Kaye noted after a court decision that the “decision puts the rule of law and the safety of
children above the profits sought by Zen Magnets.”
The court held that Commissioner Adler’s statement regarding warnings showed that Adler “demonstrated an
irrevocably closed mind, or at the very least a reasonable appearance that he had prejudged the key questions
of fact and law at issue in the adjudication.” To the court, such a statement showed that Adler had prejudged
one of Zen Magnets’ key arguments – that warnings, instructions, and marketing could prevent the misuse of the
product relating to the potential injuries at issue.
The case has been remanded to the Commission for what is essentially a rehearing but absent Commissioner
Adler. With the recent confirmation of Republican Commissioner Dana Baiocco, resulting departure of Democratic
Commissioner Marti Robinson, and pending confirmation of Peter Feldman for a Republican Commissioner
position, a rehearing would likely take place before a Commission panel that would be made up of three
Republican Commissioners and one Democratic Commissioner.
Notably, the court rejected Zen Magnets’ argument that the Commission had prejudged the issues in its case by
engaging in parallel rulemaking. Instead, Judge Jackson’s opinion held that “in issuing a rule and then hearing the
appeal of the Initial Decision and Order in Zen’s case, the Commission was properly exercising two of its
administrative roles.” This was precisely the issue that led Chairman Buerkle to recuse herself from the
rulemaking. While the court’s ruling shows that such a recusal was not legally necessary, it also demonstrates the
perils of pursuing such parallel actions.

Key T akeaways
Outside of magnets, this decision appears to largely be a win for the Commission. It supports the Commission’s
authority to interpret its regulations and confirms the great deference afforded to the agency in determining
whether a product contains a defect or constitutes a substantial product hazard. This may have implications for
ongoing and future adjudicative proceedings, including the Commission’s pending suit against stroller
manufacturer Britax.
With respect to public statements, Judge Jackson’s guidance is less clear. Commissioners are clearly now on
notice that their public statements can be used against them if the statements are unambiguous enough to
indicate a prejudgment. In analyzing the statements above, it appears to not be prejudgment to opine about the
general dangers of a product. Instead a statement must foreclose a specific legal argument to run afoul of Due
Process.
Finally, this ruling highlights the inherent difficulty for the CPSC to pursue a rulemaking while simultaneously
litigating a parallel enforcement action. Commissioners have traditionally spoken relatively freely regarding risks
posed by classes and categories of products during rulemakings. This could be somewhat chilled now, however,
given that one statement by one Commissioner has now derailed a final Commission decision that otherwise
would have been upheld. The Commission has the authority to seek both adjudicative and administrative
remedies at the same time, but the structural issues and risk of such a strategy are made apparent by this
outcome.

What’s Next?
Moving forward there are still many outstanding questions, such as:
Will the Commission, currently composed of two Republicans and two Democrats, vote to appeal the
district court’s decision to the Tenth Circuit Court of Appeals?
Will a Republican majority decide the Zen Magnets case differently?
Would a Commission decision upon rehearing that is favorable to Zen Magnets undercut the precedential
value of this district court decision with respect to the agency’s mandatory recall authorities?
What will the effect of this decision be on ongoing and any future administrative litigation with the CPSC?
At least one of these questions, whether the agency will appeal, most likely will be answered this summer. The
outcome of that decision and the subsequent unfolding series of events will not only greatly impact Zen Magnets
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but also administrative litigation involving the CPSC for years to come.
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